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procedures at the Readsville VOR is no
longer required for air traffic control
purposes. As a result, modification of the
Readsville transition area is necessary
to delete this airspace from the transi-
tion area designation.

Since the proposed modification will
reduce the existing designated Readsville,
Mo., transition area, it will not impose
any additional burden on any person.
Therefore, notice and public procedure
hereon are UNNEcessary.

In consideration of the foregoing, Part
71 of the Federal Aviation Regulations is
amended, effective 0001 est., July 20,
1967, as hereinafter set forth:

In § 71.181 (32 F.R. 2148), the Reads-
ville, Mo., transition area is amended
to read:

ReApsvinie, Mo,

That alrspace extonding upward from 1,200
feet above the surface within an area
bounded on the north by V-4, on the east
by the arc of a 33-mile radius circle centered
on Lambert-St. Louls Municipal Alrport
(Intitude 38°44'50"" N., longitude 90"21'56""
W.), on the south by V-12, and on the west
by V-63,

(Sec. 307(a), Federal Aviation Act of 1958;
49 UB.0. 1848)

m?)sued in Kansas City, Mo,, on May 15,
; Eowarp C. MARSH,
Director, Central Region,

[F.R. Doo, 67-5995: Filed, May 20, 1967
8:48a.m.]

[Alrspace Docket No, 67-CE-22]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, CONTROLLED AIRSPACE,
AND REPORTING POINTS

Designation of Transition Area

On March 23, 1967, & notice of proposed
rule making was published in the FEpERAL
RecisTER (32 F.R. 4429) stating that the
Federal Aviation Administration pro-
posed to designate controlled airspace in
the Clintonville, Wis., terminal area,

Interested parties were afforded an
opportunity to participate in the rule
making through submission of com-
ments. The one comment received offered
no objection to the proposal.

In consideration of the foregoing, Part
71 of the Federal Aviation Regulations is
amended, effective 0001 es.t, July 20,
1967, as hereinafter set forth:

In § 71.131 (32 F.R. 2148), the follow-
ing transition area is added: g

CriNroNvILLE, Wis,

That alrspace extending upward from 700
feet above the surface within a S-mile radius
of Clintonville Municipal Alrport (Iatitude
44°36'50" N., longitude 88"43'50"" W.) and
within 2 miles each side of the 145* bearing
from Clintonville Munieipal Alrport, extend-
ing from the O-mlle radius area to 8 miles
southeast of the alrport.

(Sec. 807(n), Federal Avintion Act of 1858;
490 U.S.C. 13848)

Issued in Kansas City, Mo., on May 15,
1967.

Epwarp C, MArsH,
Director, Central Region.,

[F.R. Doc. 67-5007; Piled, May 29, 1967;
8:48 am.)
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[ Airspace Docket No. 67-CE-25]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, CONTROLLED AIRSPACE,
AND REPORTING POINTS

Designation of Transition Area

On March 25, 1967, a notice of pro-
posed rule making was published in the
FeoesaL Recister (32 F.R, 4543) stating
that the Federal Aviation Administration
proposed to designate controlled air-
space in the South Haven, Mich,, termi-
nal area.

Interested parties were afforded an op-
portunity to participate in the rule mak-
ing through submission of comments,
The one comment received offered no ob-
jection to the proposal.

The South Haven, Mich,, Municipal
Alrport coordinates recited in the notice
of proposed rule making have been
changed slightly In this final rule. Since
this change is minor in nature and im-
poses no additional burden on anyone,
it is being incorporated in the rule with-
out notice and public procedure. ™

In consideration of the foregoing, Part
71 of the Federal Aviation Regulations is
amended, effective 0001 es.t., July 20,
1967, as hereinafter set forth:

In § 71.181 (32 F.R. 2148), the follow-
ing transition area is added:

Sourn Haven, Mo

That alrspace extending upward from 700
feet nbove the surface within a 5-mile radius
of South Haven, Mich, Municipal Tt
(latitude 42721°00°° N., longitude 86°15°30""
W.) and within 2 miles each side of the Pull-
man, Mich,, VORTAC 226* radial extending
from the 5-mile radius areéa to the VORTAC.

(Sec, 307(a), Pederal Aviatlon Act of 10568;
49 UB.C. 1348)

Issued in Kansas City, Mo., on May 15,
1967.
Eowarp C. MansH,
Director, Central Region.

[F.R. Doc, 67-5908; Filed, May 20, 1067;
8:48 am.)

[Alrspace Docket No, 87-CE-26]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, CONTROLLED AIRSPACE,
AND REPORTING POINTS

Designation of Transition Area

On March 23, 1967, & notice of pro-
posed rule making was published in the
Feperat Recister (32 FLR. 4430) stating
that the Federal Aviation Administra-
tion proposed to designate controlled air-
space in the Holland, Mich., terminal
area.

Interested parties were afforded an
opportunity to participate in the rule
making through submission of com-
ments. The one comment received offered
no objection to the proposal.

The Holland, Mich,, Park Township
Airport coordinates recited in the notice
of proposed rule making have been
changed slightly in this final rule. Since
this change is minor in nature and im-
poses no additional burden on anyone,
it 1s being incorporated in the rule with-
out notice and public procedure.

In consideration of the foregoing, Part
71 of the Federal Aviation Regulations is
amended, effective 0001 est., July 20
1967, as hereinafter set forth:

In § 71.181 (32 F.R. 2148), the follow-
ing transition area is added:

Horrano, Micxu.

That alrspace extending upward from 700
feot above tho surface within a 6-mile rodiys
of Holland, Mich, Park Township Afrport
(latitude 42°47°45"" N., longitude B8°06°45
w.).

(Sec, 307(a), Federal Aviation Act of 1658
49 U.S.C. 1348)

Issued in Kansas City, Mo., on May 15,
1967.

Eowano C. Marsy,
Director, Central Region
[F.R. Doc. 67-5999; Plled, May 20, 1007
8:48 am.|

[Alrspace Docket No. 67-CE-20)

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, CONTROLLED AIRSPACE,
AND REPORTING POINTS

Designation of Transition Areo

On March 23, 1967, a notice of pro-

posed rule making was published in the
FeoEral REGITTER (32 F.R, 4432) stating
that the Federal Aviation Administra-
tion proposed to designate controlled
alrspace in the Greenville, Ill., terminal
area.
Interested parties were afforded an
opportunity to participate in the rule
making through submission of com-
ments, The one comment received of-
fered no objection to the proposal.

In consideration of the foregoing,
Part 71 of the Federal Aviation Regula-
tions is amended, effective 0001 est,
July 20, 1967, as hereinafter set forth:

In § 71:181 (32 FR. 2148), the follow-
ing transition area is added:

OueENvILLE, 1L,

That alrspace extending upward from
feet above tho surface within a 5-mile ©
of Greenville, 111, Afrport (Intitude 38°50°10"
N., longitude 89°22'40"’ W.) and within 2
miles each side of the 348" bearing from
Greenville Alrport, extending from the 5
mile radius area to 8 miles north of tue
alrport.

(Sec. 307(a), Federal Aviation Act of 1008
49 US.C. 1348)

Issued in Kansas City, Mo., on May 15,
1967.

Epwarp C. MAnsi,
. Director, Central Region.
(PR, Doc. 67-6000; Filed, Moy 29, 1967
8:49 am.)

|Atrspace Docket No, 87-WA-4]

PART 75—ESTABLISHMENT OF JET
ROUTES

Alteration of Jet Routes

On February 24, 1067, a notice of x.\}'.n-’
posed rule making was published In L
FEpERAL RECISTER (32 F.R. 3228) stating
that the Federal Aviation Agency WS
considering realignment of Jet Route NO.
J-4 from Blythe, Calif., via Gila Bend,
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Ariz., to San Simon, Ariz.; and realign-
ment of Jet Route No. J-2 from Gila
Bend to San Simon. At the request of the
Department of the Army, a supplemen-
tal notice of proposed rule making was
published in the FEDERAL REGISTER on
March 31, 1967 (32 F.R, 5425) extending
the period for comment from March 27,
1967, to April 14, 1967.

Interested persons were afforded an
opportunity to participate in the rule
making through submission of comments.
Due consideration was given to all com-
ments received. The Alr Transport Asso-
cistion of America endorsed the pro-
posal. The Department of the Army did
not comment on the proposed realign-
ment of J-2 and J-4 between Gila Bend
and San Simon but objected to the pro-
posed realignment of J—4 between Blythe
and Gila Bend which would overlie
R-2308A, R-2308B, and R-2306B.
R-2308A and R-2308B currently extend
up to FL 200, and R-2306B extends up to
FL 240, Operation along the proposed
realisnment of J-4 could easily be con-
ducted above these restricted areas. How-
ever, the Department of the Army plans
to submit a proposal to the FAA in the
near future which will request a sub-
stantial increase in the vertical extent of
R-2308A, R-2308B, and R-2306B8, There-
fore, the FAA plans to receive and eval-
uate this proposal before action is taken
on the proposed realignment of J-4 be-
tween Blythe and Gila Bend.

In consideration of the foregoing, Part
75 of the Federal Aviation Regulations Is
amended, effective 0001 est., July 20,
1967, as hereinafter set forth.

1. In §75.100 (32 F.R. 2341) the fol-
lowing actions are taken:

In the texts of J-2 and J-4 “INT of the
Gils Bend 098" and the .San Simon,
Ariz., 286* radials; San Simon;” s
deleted and “San Simon, Ariz.;” is sub-
stituted therefor,

(Sec. 307(a), Federal Aviation Act of 1958;
4 US.0. 1348)

196I.Esur:d in Washington, D.C., on May 23,
i

H. B. HrustrROM,
Chief, Airspace and Air
Traffic Rules Division.

(PR, Doc, 67-5904; Piled, Mny 29, 1967;
8:48 sam.)

Chapter l—Civil Aeronautics Board

SUBCHAPTER F—POLICY STATEMENTS
[Reg. No. PS-33; Amdt, 12; Docket No, 18273]

PART 399—STATEMENT OF GENERAL
POLICY

Military Exemptions

May 25, 1967.
Adopted by the Civil Aeronsutics
Boa‘rd at its office In Washington, D.C.,
on the 25th day of May 1967.
po% h:‘z:lrch M, by notice of pro-
e EDR~113/PSDR~
(32 PR. 4421), the to
amend Part 399 by

mum rates for individually ticketed and
ta
Bories A, 2, andrzl)
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conditions from Part 399 to Part 288 of
the Economic Regulations. Written data,
views, and arguments have been filed in
response to the notice, All comments and
supporting statements before the Board
have been carefully considered, and all
contentions not otherwise disposed of
hereinafter are rejected. Final amend-
ments to Part 288, Exemption of Air Car-
riers for Military Charters and Substi-
tute Service, are being adopted concur-
rently herewith (ER-404),

Individually ticketed military passen-
ger transportation. The notice proposed
to continue to equate the minimum
fare for individually ticketed military
passengers (Categories A and Z) with
the one-way Category B passenger
charter minimum rate, with a resulting
proposed reduction from 3.60 to 3.20
cents per passenger-mile’ A Depart-
ment of Defense (DOD) proposal that no
separate minimum fares be established
for individually ticketed transportation
and that the Category B minimum rates
apply was rejected.

In its comments, DOD again proposes
to discontinue the designation of indi-
vidually ticketed passenger transporta-
tion on scheduled commercial flights as
Category A or Z and recommends that
no minimum rate be established. Under
its proposal, DOD and the carriers would
decide by negotiation whether passengers
move in charter or scheduled flights,
DOD would apparently apply the mini-
mum Category B round-trip charter rate
to the bulk of the individually ticketed
passengers, since it states that “DOD
passenger business over MAC channels
is essentially round trip in nature.” Im-
balances would be paid for at the one-
way Category B minfmum rate. The DOD
Request for Proposal for fiscal year 1968
incorporates its rate proposal.

Northwest Airlines, Inc., opposes the
DOD proposal and urges the Board to
sustain the position taken in the notice.
Northwest contends that there is no jus-
tification for eliminating the present dis-
tinction between Category A and charter
rates. The carrier cites the Board’s pre-
vious statements regarding the higher
value of individually ticketed service and
asserts that it is proper to establish
minimum Category A fares in relation
to the charges for comparable services
on the same scheduled flight. Accord-
ing to Northwest, the DOD proposal
would result in unwarranted Category A
discounts of almost 80 percent from reg-
ular economy fares and would raise seri-
ous questions of discrimination and
preference. Northwest maintains that the
minimum Category A passenger fare
should be no less than the one-way Cate-
gory B charter rate, which allows & sub-
stantial benefit to DOD,

Trans International Alirlines, Ine.,
Trans World Alrlines, Inc., and United
Air Lines, Inc., object to basing minimum
fares for individually ticketed service on

1 The notice also proposed to continue the
fare relationship between Category X pas-
sengers moved In planeloads and the Cate-
gory B round-trip charter minimum rate.
No comments were recelved on the proposal,
and it is adopted hereln.
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the Category B charter minimum rates.
TWA asserts that the mechanical reduc-
tion of Category A and Z fares on the
basis of Category B cost factors is not
justified. TWA and TIA contend that
costs on commercial scheduled flights are
higher than charter costs; that addi-
tional costs such as landing fees, traflic-
handling, and reservation service are in-
curred in commercial service; that load
factors are only 50 percent of those on
charters; and that the cost-saving fac-
tors applied In determining one-way
charter minimum rates are not applic-
able to scheduled fiights. In addition,
TIA, a supplemental air carrier, states
that minimum Category A and Z fares
should be higher than minimum Category
B charter rates to offer a measure of
protection to Category B carriers. If a
relationship between Category B and
Category A minimum rates is to be con-
tinued, TWA suggests that the Category
A minimum fare should be at least twice
the Category B minimum roundtrip pas-
senger rate to eliminate the backhaul fac-
tors used In computing the one-way
Category B minimum rate.

The Board has determined that it
should not depart from its policy of
equating the iIndividually ticketed pas-
senger minimum rate with the one-way
Category B minimum rate. Accordingly,
consistent with its companion action in
Part 288 relating to one-way Category B
standard jet passenger charters, the
Board is establishing & minimum rate for
individually ticketed military passengers
of 3.40 cents per passenger-mile, which
is 8 percent below the current minimum
rate,

When reduced to Its essence, DOD's
proposal to abolish the distinction be-
tween Category A and B does not appear
to differ in substance from {ts proposals
in previous reviews that it be permitted
to move Individually ticketed passengers
at the roundirip Category B minimum
rate, except to the extent that a direc-
tional Imbalance in the flow of such
traffic develops. The reasons for rejecting
this argument, which in the Board’s view
continue to be relevant and valid, have
been detailed in past reviews and need
not be recounted here,

The Board has also found arguments
by TWA and TIA that the individually
ticketed passenger minimum rate should
be higher than the one-way Category B
minimum rate unpersuasive. It is true, as
TWA points out, that the unit costs of
international scheduled passenger sery-
ices have not declined during the past
year to the extent that is indicated for
charter services. However, the individu-
ally ticketed minimum rate has never
been established with reference to objec-
tive cost standards. The Board has
pointed out on numerous occasions that
it knows of no way of isolating the cost
of Category A passenger service. None of
the carriers now participating in the car-
ringe of individually ticketed military
passengers argue that the minimum rate
applicable to such trafiic should be based
on fully allocated costs. The carriers
themselves initiated the practice of pro-
viding a discount for such traffic, and
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only in comparatively recent times has
the Board established minimum rates for
such traffic.

The Board has consistently recognized
that individually ticketed military traf-
fic generally uses seats that otherwise
would be empty and in this respect re-
sembles other types of traffic, such as
domestic military standby traffic, for
which the carriers have filed fares pro-
viding substantial discounts that have
been accepted by the Board. In addition,
the Board has aiso recognized that one-
way charters represent an essentially un-
economic use of resources, and it has
therefore been reluctant to establish an
economic incentive favoring one-way
charters over scheduled services by mak-
ing scheduled services subject to mini-
mum rates higher than those applicable
to one-way charters,

Considering the benefits obtained by
the carriers from individually ticketed
military traffic in terms of higher load
factors and route support, the Board be-
lieves that a minimum rate for such
trafic authorizing discounts of falrly
substantial proportions is not unreason-
able. We also believe that adherence to
the policy of not providing an economlic
incentive favoring one-way charters is
indicated, unless it is shown that this
policy, in application, is likely to encour-
age discounts substantially out of line
with those allowed for similar types of
traffic, threatening the economic via-
bility of such services.

In this connection, the Board has
noted that the new minimum rate for
individually ticketed military passengers
established herein does not authorize dis-
counts from normal economy fares that
are significantly In excess of the dis-
counts granted domestically for various
categories of standby traffic. In addition,
neither TWA nor any other carrier has
introduced evidence indicating that a re-
duction in the Category A fare of the pro-
portions established will in any way
threaten the continued profitability of
international scheduled services per-
formed by American-flag carriers,

Finally, the Board has noted that TIA
has failed to produce any convincing evi-
dence Indicating a need on the part of
carriers performing only Category B
services for protection in the form of
higher individually ticketed minimum
rates.

Individually waybilled Military Cargo
Transportation. With respect to Cate-
gory A individually waybilled cargo, the
notice proposed to abandon the dual-
element minimum-rate structure and to
establish uniform minimum rates of 12
cents per ton-mile for outbound cargo
and 10 cents per ton-mile for inbound
cargo. As in the case of passenger fares,
the DOD proposal for common-rating
Category A and B cargo minimum rates
was rejected.

TIA, TWA, and Pan American World
Alrways, Inc., oppose the Board proposal.
TIA objects to Category A cargo mini-
mum rates equal to or lower than the
Category B minimum rate for the same
reasons that it objected to the proposed
Category A passenger minimum ‘rate,
TWA and Pan Am contend that Category
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A minimum rates lower than the Cate-
gory B minimum one-way charter rate
are justified only when applied to top-off
cargo in scheduled service and that any
greater volume should be charged the
one-way Category B minimum rate. Pan
Am states that top-off rates are not ap-
propriate where substantial amounts of
cargo are Involved and where capacity
requirements are affected. It also points
out higher costs associated with sched-
uled service, such as fuel, traffic-
handling, and idle capacity; and TWA
maintains that improvements in unit
costs of charters have no relevanceé to
scheduled sgervice. TWA also presents
data purporting to contradict the state-
ment in the notice to the effect that al-
most all outbound Atlantic Category A
cargo Is now rated at the 12-cent four-
pallet rate. Pan Am proposes that the
12-cent outbound minimum rate apply
to not more than four pallets per day at
the point of origin of any service. TWA
proposes no change in the current four-
pallet-per-flight limit but suggests that,
if the four-pallet limit is abandoned, the
Category A minimum rate should be no
lower than the Category B one-way min-
imum cargo rate, with perhaps an in-
centive adjustment for low-volume in-
bound cargo.

After giving full consideration to the
matters Talsed in the comments, the
Board has determined that it should
adopt the minimum-rate structure pro-
posed in the notice for individually way-
billed cargo. We are therefore establish-
ing minimum rates for transatlantic and
transpacific individually waybilled cargo
of 12 cents per ton-mile on shipments
moving outbound from the United States,
and 10 cents per ton-mile on shipments
moving in the inbound direction.

Unlike minimum rates for individually
ticketed military passengers, which have
generally been equated with the one-way
Category B passenger rate, the minimum
rate applicable to individually waybilled
military cargo has always been some-
what below the minimum rate applying
to one-way Category B cargo charters,
This rate structure was evolved by the
carriers themselves well before the
Board-began establishing minimum rates
for individually waybilled services.

Individually waybilled military cargo,
like individually ticketed passengers, has
never been the subject of & cost determi-
nation® Instead, both the carriers and the
Board have recognized that such traflic
has special characteristies rendering it
appropriate for special discount rates,
and no party now argues that such traffic
should be rated on the basis of a full allo-
cation of the costs providing the sched-
uled all-cargo service on which it moves.
Carrler arguments that the new mini-

# The commercial cargo rate structure, like
the passenger fare structure, consists of a
wide variety of rates. In addition to the gen-
eral commodity rate, many specific items are
subject to special rates at widely varying
levels. There are a number of relatively low
promotional rates, similar 10 the Category A
rate, which are comparable to the pro-
motional fares available In passenger
transportation.

mums proposed In the notice do not re.
flect the cost differences between charter
and scheduled services are therefors
largely irrelevant, since the individually
waybllled cargo minimums have not i
the past been related to such considera.-
tions,

The minimum-rate structure currently
applicable in the directions in which the
great bulk of the volume flows consists
of two parts. A 12-cent-per-ton-mile
minimum rate applies to the first four
pallets per flight, and a rate of 1593
cents per ton-mile, which also s the cur-
rent one-way Category B minimum rate,
applies to pallets in excess of four per
flight. The Board, in the notice, did not
propose to change the 12-cent rate on
the first four pallets, and the carrier par-
ties have neither explicitly asked for, nor
demonstrated a need for an increase in
this rate. All of the controversy relative
to this issue has been generated by the
Board’'s proposal to remove the four-
pallet-per-flight limitation on the avall-
ability of the 12-cent rate and thereby
do away with the higher minimum rate
now applying to pallets in excess of four
per flight.

The existing two-part minimum-rate
structure clearly gives rise to a rate
anomaly. Under it, large shipmenis are
rated higher than smaller ones; while,
under traditional rate concepts, rates
taper downward as the size of the ship-
ment increases. This anomaly has given
rise to a host of administrative and tar-
iff problems, and the Board has deter-
mined that it should not perpetuate this
anomaly without being convinced that
it continues to serve a useful purpose.

When we first established the 12-cent
minimum rate 2 years ago, the Board was
aware of the fact that the rate was well
below the unit-cost levels then obtaining
on either transatlantic or transpacific
cargo services. Nevertheless, recognizing
that under ordinary circumstances mili-
tary cargo merely takes advantage of
capacity that would generally be oper-
ated empty, the Board determined that
& minimum rate at this low level was ap-
propriate for traffic of such a top-off
character. However, we were also aware
of problems then first arising out of the
military’s rapidly expanding need for
cargo capacity In the Pacific compounded
by restrictions then being imposed on
cargo frequencles by foreign governments
in the Pacific area. The Board was there-
fore concerned that, unless a limit were
placed on the use of the 12-cent rate 0
assure that it applied only to an amount
that could reasonably be considered top-
off in relation to the available capacily,
either the economic viability of the oper-
ations would be threatened or DOD w.-uQ
be faced with difficulties in meeting !t
capacity needs. It was this concern thal
gave rise to the four-pallet Iimitation of
the 12-cent rate, -

As indicated previously, the four-palict
limitation has really had relevance by
to Pacific operations. The volume of mill-
tary traffic moving In the Atlantic l':z\s
not, when viewed in relation to the 0 Z?'-]
capacity offered, exceeded an amount
that could be reasonably considered 83
top-off in character. It appears thal the
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great bulk of the military cargo now
transiting the Atlantic moves st the 12-
cent rate and will not be affected by the
removal of the four-pallet restriction.
The affected carriers have not demon-
strated In thelr comments that the pro-
posed removal of the four-pallet restric-
tion will threaten them with volumes of
low-rated military cargo well in excess
of what reasonably can be considered
top-off traffic’ In these circumstances,
the Board has determined that continued
imposition of the four-pallet limitation
in the Atlantic is not warranted,

The situation in the Pacific is quite
different, There, the volumes of military
cargo now moving on Pan American’s
scheduled services to Southeast Asia sub-
stantially exceed the amount that might
reasonably be considered top-off in char-
scter. However, the unit costs obtaining
on such services have also declined sub-
stantlally since the rate was first estab-
lished 2 years ago, and this improvement
appears in no small measure to be due
to the high load factors being experi-
enced outbound from the United States
a5 a result of the high level of military
cargo capacity requirement.' These serv-
ices have been highly profitable notwith-
standing large amounts of low-rated mil-
itary cargo making use thereof. Consid-
ering the unusual circumstances now
prevailing in the Pacific as indicated by
the facts noted above, the Board con-
cluded in the notice that Pan American's
Pacific schedules could continue to be
operated on a reasonably profitable basis
notwithstanding removal of the four-
rallet restriction on the low 12-cent in-
dividually way-billed minimum rate. In
its response to the notice, Pan American
falled to demonstrate that the Board’s
conclusions In this respect were in error,
Accordingly, we have determined that the
four-pallet restriction is no longer war-
ranted in the Pacific.

Effective date. The notice stated that
the Board would consider making the
minimum rates for individual military
transportation, as well as those for Cate-
gory B charters, effective as of March 15,
1867, For the reasons discussed in ER-
494, we have decided to make the revised
Category B minimum . rates effective
June 1, 1967, and we will adopt the same
tlfective date for the new Category A,
Z, and X minimum rates adopted herein,
in order to maintain rate parity.

A’mmdmenla. As part of this rule-
making proceeding, the minimum-rate
conditions applicable to Logair and
Quicktrans domestic cargo charters, pre-
viously included in § 399.16, have been

‘Of the three transatiantio route carriers,
f"_‘;." TWA commented specifically on this
Powit. Tt provided yield data Indicating an
-j"lﬂ.ﬁ:ﬁ yield of above 12 cents per ton-mile,
It did not specifically explain how this yleld
Telated to the four-pallet Hmitation.

' We note that the International carriers,
Cones hrough the Composite Cargo Traffic

onforence of the International Alr Trans-
port Asioclation, have recontly entered {nto
ueiTeement providing for a substantial re-
pacoon In the general level of rates, This s
true in the Pacific, whore de-
ore than 23 percont were agreed

range of commodities.
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incorporated in Part 288 of the Economic
Regulations (ER-494),

In consideration of the foregoing, the
Civil Aeronautics Board hereby amends
Part 399, Statements of General Policy
(14 CFR Part 399) , effective June 1, 1967,
by amending § 399,16 to read as follows:

§ 399,16 Military exemptions.

(b) [Reserved]

(¢) [Reserved]

(d) The minimum charges considered
fair and reasonable for the transporta-
tion of Category X passengers carried
pursuant to the option provisions of MAC
contracts in the direction opposite to in-
dividually waybilled cargo (Category A)
will be 1.86 cents per passenger-mile:
FProvided, That such passengers shall be
carried only in planeloads.

(e) The minimum charges considered
falr and reasonable for the transporta-
tion of individually ticketed passengers
(Categories A and Z) and individually
waybilled cargo (Category A) in foreign
and overseas air transportation and in
air transportation between the 48 con-
tiguous States on the one hand and
Hawall or Alaska on the other hand will
be as follows: ‘

(1) Passengers, 340 conts per passengoer-
mile pocond (economy) class; 3.20 cents per
passenger-mile third (thrift) class,

{2) Cargo: Outbound, 12 cents per ton-
mile. Inbound, 10 cents per ton-mile.

(3) - "

(4)

(5)

(8)
(Secs. 204, 403, and 4186 of the Federal Avia-
tion Act of 1058, as amended; 72 Stat, 748,
768, 771, as amended; 49 US.C. 1324, 1373,
1386; and 5 U.S.0. 552, 80 Stat, 383.)

Effective June 1, 1967.
By the Civil Acronautics Board.

(sEaLl HaArOLD R. SANDERSON,
Secretary.
[F.R. Doc. 67-6003; Piled, May 20, 1967;
- 8:40 am. |

Title 29—1LABOR

Chapter V—Wage and Hour Division,
Department of Labor

PART 541—DEFINING AND DELIMIT-
ING THE TERMS “ANY EMPLOYEE
EMPLOYED IN A BONA FIDE EXEC-
UTIVE, ADMINISTRATIVE, OR PRO-
FESSIONAL CAPACITY (INCLUDING
ANY EMPLOYEE EMPLOYED IN THE
CAPACITY OF ACADEMIC ADMIN-
ISTRATIVE PERSONNEL OR TEACH-
ER IN ELEMENTARY OR SECOND-
ARY SCHOOLS), OR IN THE CAPAC-
ITY OF OUTSIDE SALESMAN"

Academic Administrative Personnel
or Teacher

On January 10, 1967, a notice was pub-
lished in the Feperarn Recister (32 F.R.
228) proposing to amend 29 CFR 541 by
changing the title and text to make it
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responsive to section 13(a)(1) of the
Fair Labor Standards Act (29 USC.
213(a) (1)) as amended by the Fair
Labor Standards Amendments of 1968
(P.L, 89-601) which now applies to those
administrative personnel and teachers
who are employed in a bona fide admin-
istrative or professional capacity.

Interested persons were invited to sub-
mit written data, views or argument.
After consideration of all matter pre-
sented, and pursuant to section 13<a) (1)
of the Fair Labor Standards Act of 1938
(20 USC. 213(a) (1)), Reorganization
Plan No. 6 of 1950 (3 CFR 1040-1953
Comp., p. 1004), and General Order No.
45-A (15 F.R. 3290) of the Secretary of
Labor, 20 CFR Part 541 is hereby
amended as proposed, subject to the
following changes:

1. The title of 20 CFR Part 541 is
changed. .

3. In paragraph (e) of §541.3 the
singular word “Island” is changed to the
plural form: “Islands”.

3. Reference to deletion of “§ 541.56"
should be changed to “§ 541.5b".

4. Paragraph (b) of §541.118 is re-
vised,

5. In paragraph (¢) of § 541.201 delete
the comma after the word “measuring”,

6. In paragraph (c) of 541.211 delete
the comma after “educationsl establish-
ment”,

7. In subparagraph (3) of paragraph
541.300(a) delete the comma after “edu-
cational establishment”.

8. In subparagraph (1) of paragraph
541.302(g) insert the word “educational”
before the word “establishment” and
substitute the word “institution” for the
word “installation”,

9. Change 541,314(b) (1),

10. In subparagraph (2) of §541.314
(b) In line 5 and line 6 substitute the
‘word ‘t‘::qemed" instead of the word

11. Paragraph (b) of §541.602 Is re-
vised

These amendments shall become effec-
tive upon publication in the FEperaL Rec-
157ER. The delayed effective date provided
for in section 4(e) of the Administrative
Procedure Act does not apply because 29
CFR Part 541 relates only to interpreta-
tive rules and statements of poliey.

(2 U.S.C.213(a) (1))

Signed at Washington, D.C., this 24th
day of May 1067.

Crarence T. LUNDQUIST,
Administrator, Wage and Hour
and Public Contracts Divisions.

1. The heading of Part 541 iIs revised
to read as set forth above.

2. Subpart A of 29 CFR Part 541 is
amended by adding §541.0, revising
§§541.1, 541.2, and 541.3: §541.5b is
deleted. The new and revised sections
to read as follows:

§54L0 Terms used in regulations.

(a) “Administrator” means the Ad-
ministrator of the Wage and Hour and
Public Contracts Divisions, U.S, Depart-
ment of Labor. The Secretary of Labor
has delegated to the Administrator the
functions vested in him under section
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za(a)(l) of the Fair Labor Standards
ct.

(b) “Act” means the Fair Labor
Standards Act of 1938, as amended.

§541.1

The term “employee employed in a
bona fide executive * * * capacity” in
section 13¢a) (1) of the Act shall mean
any employee:

(a) Whose primary duty consists of
the management of the enterprise in
which he is employed or of a customarily
recognized department or subdivision
thereof ; and

(b) Who customarily and regularly
directs the work of two or more other
employees therein; and

(¢) Who has the authority to hire or
fire other employees or whose sugges-
tions and recommendations as to the
hiring or firing and as to the advance-
ment and promotion or any other change
of status of other employees will be given
particular weight; and

(d) Who customarily and regularly
exercises discretionary powers; and

(e) Who does not devote more than
20 percent, or, in the case of an employee
of a retail or service establishment who
does not devote as much as 40 percent, of
his hours of work in the workweek to ac-
tivities which are not directly and closely
related to the performance of the work
described In paragraphs (a) through (d)
of this section:

Provided, That this paragraph shall not
apply in the case of an employee who is
in sole charge of an independent estab-
lishment or a physically separated
branch establishment, or who owns at
least a 20-percent interest in the enter-
prise in which he Is employed; and

(f) Who is compensated for his serv-
ices on a salary basis at a rate of not
less than $100 per week (or $75 per week
if employed in Puerto Rico, the Virgin
Islands, or American Samoa) exclusive
of board, lodging, or other facllities:

Provided, That an employee who is com-
pensated on a salary basis at a rate of
not less than $150 per week (exclusive of
board, lodging, or other facilities), and
whose primary duty consists of the man-
agement of the enterprise in which he
is employed or of a customarily recog-
nized department or subdivision thereof,
and includes the customary and regular
direction of the work of two or more
other employees therein, shall be deemed
to meet all of the requirements of this
section.

§ 541.2 Administrative.

The term “employee employed in a
bona fide * * * administrative * * *
capacity” in section 13(a) (1) of the Act
shall mean any employee:

() Whose primary duty consists of
either:

(1) The performance of office or non-
manual work directly related to manage-
ment policies or general business opera-
tions of his employer or his employer's
customers, or

(2) The performance of functions in
the administration of a school system or
educational establishment or institution,

Executive.
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or of a department or subdivision
thereof, in work directly related to the
academic instruction or training carried
on therein; and

(b) Who customarily and regularly
exercises discretion and independent
judgment; and

(¢) (1) Who regularly and directly as-
gist a proprietor, or an employee em-
ployed in a bona fide executive or ad-
ministrative capacity (as such terms are
defined in the regulations of this sub-
part), or

(2) Who performs under only gen-
eral supervision work along specialized
or technical lines requiring special train-
ing, experience, or knowledge, or

(3) Who executes under only general
supervision special assignments and
tasks; and

(d) Who does not devote more than
20 percent, or, in the case of an employee
of a retail or service establishment who
does not devote as much as 40 percent,
of his hours worked in the workweek to
activities which are not directly and
closely related to the performance of the
work described iIn paragraphs (a)
through (c¢) of this section; and

(e) (1) Who is compensated for his
services on a salary or fee basis at a rate
of not less than $100 per week (or $76
per week if employed in Puerto Rico, the
Virgin Islands, or American Samoa) ex-
clusive of board, lodging, or other facili-
ties, or

(2) Who, in the case of academic ad-
ministrative personnel, Is compensated
for his services as required by subpara-
graph (1) of this paragraph or on a
salary basis which is at least equal to the
entrance salary for teachers in the
school system or educational establish-
ment or institution by which he is em-
ployed:

Provided, That an employee who is com-
pensated on a salary or fee basis at a
rate of not less than $150 per week
(exclusive of board, lodging, or other
facilities) , and whose primary duty con-
sists of the performance of work de-
scribed in paragraph (a) of this section,
which includes work requiring the exer-
cise of discretion and independent judg-
ment, shall be deemed to meet all of the
requirements of this section.

§ 541.3 Professional.

The term “employee employed in a
bona fide * * * professional capacity"
in section 13(a) (1) of the Act shall mean
any employee:

(a) Whose primary duty consists of
the performance of:

(1) Work requiring knowledge of an
advanced type In a fleld of sclence or
learning customarily acquired by a pro-
longed course of specialized intellectual
instruction and study, as distinguished
from & general academic education and
from an apprenticeship, and from train-
ing in the performance of routine men-
tal, manual, or physical processes, or

(2) Work that is original and creative
in character in a recognized fleld of
artistic endeavor (as opposed to work
which can be produced by a person
endowed with general manual or in-
tellectual ability and training), and the

result of which depends primarily o
the invention, imagination, or talent of
the employee, or

(3) Teaching, tutoring, instructing, or
lecturing in the activity of fmparting
knowledge and who is employed and
engaged In this activity as a teacher
certified or recognized as such in the
school system or educational establish-
ment or institution by which he (s em-
ployed: and

(b) Whose work requires the con-
sistent exercise of diseretion and judg.
ment In its performance; and

(¢) Whose work Is predominantly in.
tellectual and varied in character (as
opposed to routine mental, manual, me-
chanical, or physical work) and is of such
character that the output produced or
the result accomplished cannot be
standardized in relation to a given perlod
of time; and

(d) Who does not devote more than
20 percent of his hours worked (n the
workweek to activities which are not an
essential part of and necessarily incident
to the work described In paragraphs (a)
through (c) of this section; and

(¢) Who is compensated for his serv-
ices on a salary or fee basis at o rate
of not less than $115 per week (or $55
per week if employed in Puerto Rico,
the Virgin Islands, or American Samoa)
exclusive of board, lodging, or other
facilities:

Provided, That this paragraph shall not
apply In the case of an employee who is
the holder of a valid license or certifl-
cate permitting the practice of law or
medicine or any of their branches and
who is actusally engaged in the practice
thereof, or in the case of an employee
who is the holder of the requisite aca-
demic degree for the general practice of
medicine and is engaged in an intern-
ship or resident program pursuant to
the practice of medicine or any of its
branches, or in the case of an employce
employed and engaged as a teacher &s
provided In paragraph (a)(3) of this
section.

Provided, That an employee who is com-
pensated on a salary or fee basis ai A
rate of not less than $150 per week
(exclusive of board, lodging, or other
facilities), and whose primary dux:"'
consists of the performance either of
work described in paragraph (a) (1) or
(3) of this section, which includes work
requiring the consistent exercise of dis-
cretion and judgment, or of work requir-
ing invention, imagination, or talent in
a recognized field of artistic endeavor
shall be deemed to meet all of the
requirements of this section.

§ 541.5b  [Deleted]

3. Sections 541.99 and 541.100 are re-
vized to read as follows:

£541.99 Introductory statement.

(a) Section 13(a)(1) of the Fal
Labor Standards Act, as amended, ex-
empts from the wage and hour l{h'j,-;
sions of the Act “any employee employet
in a bona fide executive, administrativt.
or professional capacity (including any
employee employed in the capacity o
academic administrative personnel 0F
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acher In elementary or secondary
linmxs). or in the capacity of outside
alesman (as such terms are defined and
delimited from time to time by regula-
tons of the Secretary, subject to the
srovisions of the Administrative Proce-
dure Act, except that an employee of a
retail or service establishment shall not
pe excluded from the definition of em-
ployee employved In a bona fide executive
or administrative capacity because of
the number of hours In his workweek
which he devotes to activities not di-
rectly or closely related to the perform-
ance of executive or administrative
activities, if less than 40 per centum of
his hours worked in the workweek are
devoted to such activities)”. The re-
quirements of the exemption under this
section of the Act are contained in Sub-
part A of this part.

§511.100 The definition of “exceutive.

Section 541.1 defines the term “bons
fide executive” as follows: The term
“employee employed in a bona fide exec~
utive * * * capacity” in section 13(a)
(1) of the Act shall mean any employee:

(a) Whose primary duly consists of
the management of the enterprize in
which he is employed or of & customarily
recognized department or subdivision
thereof; and

(b) Who customarily and regularly
directs the work of two or maore other
employees therein; and

fc) Who has the authority to hire or
fire other employees or whose sugges-
tons and recommendations as to the
hiring or firing and as to the advance-
ment and promotion or any other change
of status of other employees will be given
particular welght; and

(d) Who customarily and regularly
exercises diseretionary powers; and

(e) Who does not devote more than
20 percent, or, in the case of an employee
of a retall or service establishment who
does not devote as much as 40 percent,
of his hours of work in the workweek to
dotivities which are not directly and
closely related to the performance of the
work described In paragraphs (a)
through (d) of this section:

Provided, That this paragraph shall not
2pply in the case of an employee who
Is In sole charge of an independent es-
tablishment or a physically separated
branch establishment, or who owns &t
least a 20-percent interest in the enter-
brise In which he is employed; and
L ) 'Who is compensated for his Serv-
1¢es on & salary basis at a rate of not
less than $100 per week (or $75 per week
if employed in Puerto Rico, the Virgin
Islands, or American Samoa) exclusive
;I p.-_m rd, lodging, or other facilities:
rovided, That an emplovee who is com~
L-vr.x:;._«tod on a salary basis at a rate of
Hot less than $150 per week (exclusive of
voard, lodging, or other facilities). and
v {xose Primary duty consists of the man-
-Lxr;'.-munt of the enterprise in which he
* ‘mployed or of a customarily recog-
Zed department op subdivision thereof,
and Includes the customary and regular
e work of two or more
“ier employees therein, shall be deemed
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to meet all of the requirements of this
n.

4. Section 541.112 is revised to read as
follows:

§ 541,112 Percentage limitations on
nonexempt work.

(a) An employee will not qualify for
exemption as an executlve if he devotes
more than 20 percent, or in the case of
an employee of a retail or service estab-
lishment if he devotes as much as 40
percent, of his hours worked in the
workweek to nonexempt work, This test
is applied on a workweek basis and the
percentage of time spent on nonexempt
work is computed on the time worked
by the employee.

(b) (1) The maximum allowance of 20
percent for nonexempt work applies un-
less the establishment by which the em-
ployee is employed qualifies for the
higher allowance as a retall or service
establishment within the meaning of the
Act. Such an establishment must be
a distinct physical place of business,
open to the general public, which is
engaged on the premises in making sales
of goods or services to which the con-
cept of retail selling or servicing applies.
As defined in section 13(a) (2) of the Act,
such an establishment must make at least
75 percent of its annual dollar volume
of sales of goods or services from sales
that are both not for resale and recog-
nized as retall In the particular industry.
Types of establishments which may meet
these tests include stores selling con-
sumer goods to the public; hotels; mo-
tels; restaurants; some types of amuse-
ment or recreational establishments (but
not those offering wagering or gambling
facilities) ; hospitals, or institutions pri-
marily engaged in the care of the sick,
the aged, the mentally ill or defective
residing on the premises, if open to the
general public; public parking lots and
parking garages; auto repair shops; gas-
oline service stations (but not truck
stops) ; funeral homes; cemeteries; ete.
Further explanation and {llustrations of
the establishments included In the term
“retail or service establishment” as used
in the Act may be found in Part 779 of
this chapter.

(2) Public and private elementary and
secondary schools and institutions of
higher education are, as a rule, not re-
tail or service establishments, because
they are not engaged in sales of goods
or services to which the retail concept
applies. Under section 13(a) (2) (1) of
the Act prior to the 1966 amendments,
it was possible for private schools for
physically or mentally handicapped or
gifted children to qualify as retail or
service establishments if they met the
statutory tests, because the special types
of services provided to their students
were considered by Congress to be of a
kind that may be recognized as retail.
Such schools, unless the nature of their
operations has changed, may continue to
qualify as retail or service establishments
and, if they do, may utilize the greater
tolerance for nonexempt work provided
for executive and administrative employ-
ees of retail or service establishments un-
der section 13(a) (1) of the Act.
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(3) The legislative history of the Act
makes {t plain that an establishment en-
gaged in laundering, cleaning, or re-
pairing clothing or fabrics {s not a retail
or service establishment. When the
Act was amended in 1849, Congress ex-
cluded such establishments from the
exemption under section 13(a)(2) be-
cause of the lack of a retail concept in
the services sold by such establishments,
and provided a separate exemption for
them which did not depend on status as
a retaller. Again in 1966, when this ex-
emption was repealed, Congress made it
plain by exclusionary language that the
exemption for retail or service establish-
ments was not to be applied to laundries
or dry cleaners.

(¢} There are two special exceptions
to the percentage limitations of para-
graph (a) of this section:

(1) That relating to the employee In
“sole charge” of an Independent or
branch establishment, and

(2) That relating to an employee own-
ing a 20-percent interest in the enter-
prise In which he is employed.

These except the employee only from the
percentage limitations on nonexempt
work. They do not except the employee
from any of the other requirements of
§ 541.1. Thus, while the percentage lim-
itatlons on nonexempt work are not
applicable, it is clear that an employee
would not qualify for the exemption if
he performs so much nonexempt work
that he could no longer meet the require-
ment of § 541.1(a) that his primary duty
must consist of the management of the
enterprise in which he is employed or of
a customarily recognized department or
subdivision thereof.

5. Section 541.117 is revised to read as
follows:

§54L117  Amount of salary required.

(a) Compensation on a salary basis
at a rate of not less than $100 per week
Is required for exemption as an executive.
The $100 a week may be translated into
equivalent amounts for periods longer
than 1 week. The requirement will be
met If the employee 15 compensated bi-
weekly on a salary basis of $200, semi-
monthly on a salary basls of $216.67 or
monthly on a salary basis of $433.33.
However, the shortest period of payment
which will meet the requirement of pay-
ment “on a salary basis" is a week.

(b) In Puerto Rico, the Virgin Islands,
and American Samoa, the salary test for
exemption as an “executive” is $75 per
week.

(¢) The payment of the required sal-
ary must be exclusive of board, lodging,
or other facilities; that is, free and clear.
On the other hand, the regulations in
Subpart A of this part do not prohibit
the sale of such facilities to executives
on a cash basis If they are negotiated
In the same manner as similar transac-
tions with other persons,

(d) The validity of including a salary
requirement in the regulations in Sub-
part A of this part has been sustained
in a number of appellate court decisions.
See, for example, Walling v. Yeakley, 140
F. (2d) 830 (C.A. 10) ; Helliwell v. Haber-
man, 140 F. (2d) 833 (C.A. 2); and
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Walling v. Morris, 1556 F. (2d) 832 (C.A.
6) (reversed on another point in 332
U.S. 442) ; Wirtz v. Mississippi Publish-
ers, 364 P. (2d) 603 (C.A. 5); Craig v.
Far West Engineering Co., 265 F. (2d)
251 (C.A. 9) cert. den, 361 U.S. 816; Hofer
v. Federal Cartridge Corp., 71 F. Supp.
243 (D.C. Minn.).

6. Paragraph (b) of §541.118 is re-
vised

§ 541.118 Salary basis.

(b) Minimum guarantee plus extras.
It should be noted that the salary may
consist of & predetermined amount con-
stituting all or part of the employee's
compensation. In other words, additional
compensation besides the salary is not
inconsistent with the salary basis of
payment. The requirement will be met,
for example, by a branch manager who
receives & salary of $100 or more per
week and, in addition, a commission of
1 percent of the branch sales. The re-
quirement will also be met by & branch
manager who receives a percentage of
the sales or profits of his branch if the
employment arrangement also includes
a guarantee of at least the minimum
weekly salary (or the equivalent for a
monthly or other period) required by the
regulations. Another type of situation
in which the requirement will be met is
that of an employee paid on a dally or
shift basis, if the employment arrange-
ment includes a provision that he will re-
ceive not less than the amount specified
in the regulations in any week in which
he performs any work. Such arrange-
ments are subject to the exceptions in
paragraph (s) of this section. The test
of payment on a salary basis will not be
met, however, if the salary is divided
into two parts for the purpose of cir-
cumventing the requirement of pay-
ment “on a salary basis”. For example,
a salary of $145 a week may not arbitrar-
ily be divided into a guaranteed minimum
of $100 pald in each week in which any
work is performed, and an additional
$45 which is made subject to deductions
which are not permitted under pararaph
(a) of this section.

- - - - -

7. Section 541.119 is revised to read as
follows:
§541.119 Specinl proviso for high sal-

aried executives.

(a) Section 541.1 containg a special
proviso for managerial employees who
are compensated on a salary basls at a
rate of not less than $150 per week exclu-
sive of board, lodging, or other facilities.
Such a highly paid employee is deemed to
meet all the requirements in paragraphs
(a) through (f) of § 541.1 if his primary
duty consists of the management of the
enterprise in which he is employed or of
a customarily recognized department or
subdivision thereof and includes the cus-
tomary and regular direction of the work
of two or more other employees therein.
If an employee qualifies for exemption
under this proviso, it 1s not necessary to
test his qualifications in detail under

paragraphs (a) through (f) of § 541.1.
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(b) Mechanics, carpenters, linotype
operators, or craftsmen of other kinds are
not exempt under the proviso no matter
how highly paid they might be.

8. Section 541.200 is revised to read as
follows:

§ 541.200‘ Definition of *“administra-
tive™.

Section 541.2 defines the term “bona
fide * * * administrative” as follows:
The term “employee employed in a bona
fide * * * administrative * * * capac-
ity” in section 13(a) (1) of the Act shall
mean any employee:

(a) Whose primary duty consists of
either:

(1) The performance of office or non-
manual work directly related to manage-~
ment policies or general business opera-
tions of his employer or his employer's
customers, or

(2) The performance of functions In
the administration of a school system or
educational establishment or institution,
or of a department or subdivision there-
of, in work directly related to the aca-~
demic instruction or tralning carried on
therein; and

(b) Who customarily and regularly
exercises discretion and independent
judgment; and

(¢) (1) Who regularly and directly as-
sists a proprietor, or an employee em-
ployed in a bona fide executive or admin-
istrative capacity (as such terms are
defined in the regulations of this sub-
part), or

(2) Who performs under only general
supervision work along or
technical lines requiring special traln-
ing, experience, or knowledge, or

(3) Who executes under only general
m%ervx.don special assignments or tasks;

an

(d) Who does not devote more than
20 percent or, in the case of an employee
of a retall or service establishment who
does not devote as much as 40 percent,
of his hours worked in the workweek to
activitles which are not directly and
closely related to the performance of the
work described in paragraphs (a)
through (¢) of this section; and

(e) (1) Who is compensated for his
services on a salary or fee basis at a rate
of not less than $100 per week (or $75
per week if employed in Puerto Rico, the
Virgin Islands, or American Samoa) ex-
clusive of board, lodging, or other facil-
ities, or

(2) Who, in the case of academic ad-
ministrative personnel, is compensated
for his services as required by subpara-
graph (1) of this paragraph, or on &
salary basis in an amount which Is at
least equal to the entrance salary for
teachers in the school system or educa-
tional establishment or institution by
which he is employed.
Provided, That an employee who is com-
pensated on a salary or fee basis at a rate
of not less than $150 per week (exclusive
of board, lodging, or other facilities), and
whose primary duty consists of the per-
formance of work described in paragraph
(a) of this section, which includes work

requiring the exercise of discretion angd
independent judgment, shall be deemed
to meet all of the requirements of this
section.

9. In § 541.201 a new paragraph (c) i
added to read as follows:

§ 541201 Types of administrative cn
ployces.,

(¢) Individuals engaged In the overal
academic administration of an elemen.
tary or secondary school system include
the superintendent or other head of the
system and those of his assistants whoss
duties are primarily concerned with ad-
ministration of such matters as curricu-
Ium, quality and methods of Instructing,
measuring and testing the learning po-
tential and achievement of students, es-
tablishing and maintaining academic
and grading standards, and other as-
pects of the teaching program. In Ind
vidual school establishments those en-
gaged in overall academic administra-
tion include the principal and the vice
principals who are responsible for the
operation of the school. Other em-
ployees engaged in academic administra-
tion are such department heads as the
heads of the mathematics department,
the English department, the forelgn lan-
guage department, the manual crafts
department, and the like. Institutions
of higher education have similar or-
ganizational structure, although in many
cases somewhat more complex.

10. In § 541.202, a new paragraph (e)
is added to read as follows:

§ 541.202 Categories of work.

» » » » .

(e) Work performed by employees [n
the capacity of “academic adminisira
tive” personnel is a category of adminis
trative work limited to a class of em-
playees engaged In scademic adminis-
tration as contrasted with the gencral
usage of “administrative” in the act.
The term “academic administrative” de-
notes administration relating to the aca-
demic operations and functions In &
school rather than to administration
along the lnes of general business op-
erations. Academic administrative per
sonnel are performing operations di-
rectly in the fleld of education. VJubs
relating to areas outside the educational
field are not within the definition of aca~
demic administration. Examples of jobs
in school systems and educational estab-
lishments and institutions which are out-
side the term academic administration
are jobs relating to building mansg
ment and maintenance, jobs relating
the health of the students and acaden e
stafl such as social workers, psychoiogiss
Junch room manager, or dietitian. Em-
ployees in such work which Is not con-
sidered academic administration may
qualify for exemption under other pro-
visions of § 541.2 or under other :{-ctiq:‘-
of the regulations in Subpart A of this
part provided the requirements for such
exemptions are met.

11. Sections 541.206 and 541.200 aré
revised to read as set out below:
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§541.206 Primary duty.

(a) The definition of “administrative™
exempts only employees who are pri-
marily engaged in the responsible work
which Is characteristic of employment in
s bona flde administrative capacity.
Thus, the employee must have as his
primary duty office or nonmanual work
directly related to management policies
or general business operations of his
employer or his employer's’ customers,
or, In the case of "academic administra-
tive personnel,” the employee must have
ss his primary duly work that is di-
rectly related to academic administra-
tion or general academic operations of
the school in whose operations he is
employed.

(b In determining whether an em-
ployee's exempt work meets the “pri-
mary duty” requirement, the principles
explained In § 541.103 in the discussion
of “primary duty” under the definition
of “executive” are applicable,

§5141.209 Percentage limitations on
nonexempt work.

(a) Under §541.2(d), an employee
will not qualify for exemption as an ad-
ministrative employee if he devotes more
than 20 percent, or, in the case of an
employee of & retail or service establish-
ment if he devotes as much as 40 per-
cent, of his hours worked in the work-
week to nonexempt work; that Is, to
sctivities which are not directly and
closely related to the performance of
the work described In § 541.2 (a) through
C.

(b) This test Is applied on a workweek
basls and the percentage of time spent
on nonexempt work is computed on the
time worked by the employee,

(e) The tolerance for nonexempt work
allows the performance of nonexempt
manual or nonmanual work within the
percentages allowed for all types of non-
exempt work,

(d) Refer to § 541.112(b) for the def-
Inition of a retail or service establish-
ment as this term is used in paragraph
(8} of this section.

12, Section 541.211 is revised to read
s set out below:

§541.211

quired,

(@) Except as otherwise noted In
baragraphs (b) and (c) of this section,
tompensation on a salary or fee basis at
& rate of not less than $100 a week
‘exclusive of board, lodging, or other
facilities) is required for exemption as
An “administrative” employee. The re-
Quirement will be met if the employee is
compensated biweekly on a salary basis
0¢ $200, semimonthly on a salary basis
o{ $216.67 or monthly on & salary basis
ol $433.33.

A b) In Puerto Rico, the Virgin Islands,
& d American Samoa, the required com-
vensation 1s $75 per week.

i ‘Cl In the case of academlc adminis-
"alive personnel, the compensation re-
., tment for exemption as an admin-
Oy the naimgfe:mﬂmgedmmmmmﬂ emw;
a o1 (b) of this section, wluoheverpls
&pplicable, or alternatively by compensa-

Amount of salary or fees re-
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tion on a salary basis in an amount which
is at least equal to the entrance salary
for teachers in the school system, or edu-
cational establishment or institution by
which the employee is employed,

(d) The payment of the required
salary must be exclusive of board, lodg-
ing, or other facilities; that is, free and
clear. On the other hand, the regula-
tions do not prohibit the sale of such
facilities to administrative employees on
a cash basis if they are negotiated in the
same manner as similar transactions
with other persons.

13. Section 541.214 is revised to read
as set out below:

§ 541.214 Special proviso for high sal-
aried administrative employees,

Section 541.2 contains a special pro-
viso including within the definition of
“administrative” an employee who is
compensated on a salary or fee basis at
a rate of not less than $150 per week ex-
clusive of board, lodging, or other facili-
ties, and whose primary duty consists
of either the performance of office or
nonmanual work directly related to man-
agement policies or general business op-
erations of his employer or his employer's
customers, or the performance of func-
tions in the administration of a school
system or educational establishment or
institution, or of a department or sub-
division thereof, in work directly related
to the academic instruction or training
carried on therein, where the perform-
ance of such primary duty includes work
requiring the exercise of discretion and
independent judgment. Such a highly
paid employee engaged in such work as
his primary duty is deemed to meet all
the requirements in § 541.2 (a) through
(¢). If an employee qualifies for exemp-
tion under this proviso, it is not necessary
to test his qualifications in detail under
§ 541.2 (a) through (¢).

14. A new § 541.215 Is added to read
as follows:

§ 541.215 Elementary or secondary
schools and other educational estab-
lishments and institutions.

To be considered for exemption as
employed in the capacity of “academic
administrative personnel,” the employ-
ment must be in connection with the
operation of an elementary or secondary
school system, an institution of higher
education or other educational establish-
ment or institution. Sections 3(v) and
3(w) of the act define elementary and
secondary schools as those day or resi-
dential schools which provide elemen-
tary or secondary education, as deter-
mined under State law, Under the laws
of most States, such education includes
the curricula in grades 1 through 13;
under many it includes also the intro-
ductory programs in kindergarten.
Such education In some States may in-
clude also nursery school programs in
elementary education and junior college
curricula in secondary education. Edu-
cation above the secondary school level
is in any event Included in the programs
of Institutions of higher education.

Special schools for mentally or physi-
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cally handicapped or gifted children are
included among the educational estab-
lishments in which teachers and aca-
demic administrative personnel may
qualify for the administrative ex-
emption, regardless of any classification
of such schools as elementary, secondasy,
or higher. Also, for purposes of the
exemption, no distinction is drawn be-
tween public or private schools. Ac-
cordingly, the classification for other
purposes of the school system or edu-
cational establishment or institution is
ordinarily not a matter requiring con-
slderation in a determination of whether
the exemption applies. If the work is
that of a teacher or academic personnel
as defined in the regulations, in such an
educational system, establishment, or in-
stitution, and if the other requirements
of the regulations are met, the level of
Instruction Involved and the status of
the school as public or private or oper-
ated for profit or not for profit will not
alter the availability of the exemption.

15. Section 541.300 is revised to read as
follows:

§ 541L.300 Definition of “professional™.

Section 5413 defines the term “bona
fide * * * professional” as follows: The
term “employee employed in a bona fide
* * * professional capacity” In section
13(a) (1) of the Act shall mean any em-
ployee:

(&) Whose primary duty consists of
the performance of:

(1) Work requiring knowledge of an
advanced type in a field of science or
learning customarily acquired by a pro-
longed course of specialized intellectual
instruction and study, as distinguished
from & general academic education and
from an apprenticeship, and from train-
Ing in the performance of routine
mental, manual, or physical processes,
or

(2) Work that is original and creative
in character in a recognized fleld of
artistic endeavor (as opposed to work
which can be produced by a person en-
dowed with general manual or intellec-
tual ability and training), and the result
of which depends primarily on the in-
vention, imagination, or talent of the
employee, or

(3) Teaching, tutoring, instructing,
or lecturing In the activity of imparting
knowledge and who is employed and en-
gaged In this activity as a teacher certi-
fied or recognized as such in the school
system, or educational establishment or
institution by which he is employed: and

(b) Whose work requires the consist-
ent exercise of discretion and judgment
in its performance; and

(¢) Whose work s predominantly in-
tellectual and varied in character (as
opposed to routine mental, manual, me-
chanical, or physical work) and is of
such character that the output produced
or the result accomplished cannot be
standardized in relation to a given period
of time; and

(d) Who does not devote more than
20 percent of his hours worked in the

workweek to activities which are not an
essential part of and necessarily incident
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to the work described in paragraphs (a)
through (c) of this section; and

(e) Who is compensated for his serv-
ices on a salary or fee basis at a rate of
not less than $115 per week (or $95 per
week if employed in Puerto Rico, the
Virgin Islands, or American Samoa) ex-
clusive of board, lodging, or other
facilities;

Provided, That this paragraph shall not
apply in the case of an employee who Is
the holder of a valid license or certificate
permitting the practice of law or medi-
cine or any of their branches and who is
actually engaged In the practice thereof,
or in the case of an employee who is the
holder of the requisite academic degree
for the general practice of medicine and
is engaged In an internship or resident
program pursuant to the practice of
medicine or any of its branches, or in
the case of an employee employed and
engaged as & teacher as provided in
paragraph (a) (3) of this section.

Provided, That an employee who Is com-
pensated on a salary or fee basis at a
rate of not less than £150 per week (ex-
clusive of board, lodging, or other facili-
ties), and whose primary duty consists of
the performance either of work described
in paragraph (a) (1) or (3) of this sec-
tion, which Includes work requiring the
consistent exercise of discretion and
judgment, or of work requiring inven-
tion, imagination, or talent In a recog-
nized fleld of artistic endeavor, shall be
deemed to meet all of the requirements
of this section.

16. In § 541302 paragraph (e) Is re-
vised and a new paragraph (g) is added,
to read as follows:

§ 541.302 Learned professions,

(e) No need appears to translate the
WO! “prolonged” Into arithmetical
terms. Generally speaking, the profes-
sions which meet this requirement will
include law, medicine, nursing, account-
ancy, actuarinl computation, engineer-
ing, architecture, teaching, various types
of physieal, chemical and biological sci-
ences, including pharmacy and so forth.
The typical symbol of the professional
training and the best prima facle evi-
dence of its possession is, of course, the
appropriate academic degree, and in
these professions an advanced academic
degree is a standard (if not absolutely
universal) prerequisite.

(g) (1) A requisite for exemption as a
teacher is the condition that the em-
ployee is “employed and engaged” in this
activity as a teacher certified or recog-
nized as such in the school system, edu-
cational establishment or institution by
which he is employed.

(2) “Employed and engaged as &
teacher” denotes employment and en-
gagement in the named specific occupa-
tional category as a requisite for exemp-
tion. Teaching consists of the activities
of teaching, tutoring, instructing, lectur-
ing, and the like in the activity of im-
parting knowledge. Teaching personnel
may include the following (although not
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necessarily limited to): Regular aca-
demic teachers; teachers of kindergarten
or nursery school pupils or of gifted or
handicapped children; teachers of skilled
and semiskilled trades and occupations;
teachers engaged in automobile driving
instruction; aircraft flight instructors;
home economics teachers; and vocal or
instrumental music instructors, Those
faculty members who are engaged as
teachers but also spend a considerable
amount of their time in extracurricular
activities such as coaching athletic teams
or acting as moderators or advisers in
such areas as drama, forensics, or jour-
nalism are engaged in teaching. Such
activities are a recognized part of the
school’s responsibility in contributing
to the educational development of the
student.

(3) Within the public schools of all
the States, certificates, whether condi-
tional or unconditional, have become a
uniform requirement for employment as
a teacher at the elementary and sec-
ondary levels, The possession of an
elementary or secondary teacher's cer-
tificate provides a uniform means of
identifying the individuals contemplated
as being within the scope of the exemp-
tion provided by the statutory language
and defined in § 541.3(a) (3) with respect
to all teachers employed in public schools
and those private schools who possess
State certificates. However, the private
schools of all the States are not uniform
in requiring a certificate for employment
as an elementary or secondary school
teacher, and teacher’'s certificates are
not generally necessary for employment
as a teacher in institutions of higher
education or other educational establish-
ments which rely on other qualification
standards. Therefore, & teacher who is
not certified but is engaged In teaching
in such & school may be considered for
exemption provided that such teacher is
recognized as meeting the minimum
qualifications for employment as a
teacher by the employing school or school
system and satisfies the other require-
mentsof § 541.3.

(4) Whether certification is condi-
tional or unconditional will not affect the
determination as to employment within
the scope of the exemption contemplated
by this section. There is no standard ter-
minology within the States referring to
the different kinds of certificates. The
meanings of such labels as permanent,
standard, provisional, temporary, emer-
gency, professional, highest standard,
limited, and unlimited vary widely. For
the purpose of this section the termi-
nology affixed by the particular State in
designating the certificates does not af-
fect the determination of the exempt
status of the individual

17. In § 541.303 paragraph (e)(1) fis
revised to read as follows:

§ 541.303 Anrtistic professions.

» - - -

(e) (1) The determination of the ex-
empt or nonexempt status of radio and
television announcers as professional em-

ployees has been relatively difficult be-

cause of the merging of the artisty
aspects of the job with the commercia)
There is considerable variation In thy
type of work performed by various an.
nouncers, ranging from predominantly
routine to predominantly exempt work
The wide variation in earnings as he.
tween Individual announcers, from the
highly paid “name” announcer on g
national network who is greatly in de-
mand by sponsors to the staff announcer
paid a comparatively small salary in a
small station, Indicates not only great
differences in personality, volce and man-
ner, but also In some inherent speclal
ability or talent which, while extremely
difficult to define, is nevertheless real.

- . - - .

18. Section 541.304 is revised to read
as follows:

§ 541.304 Primary duty.

(a) For a general explanation of the
term “primary duty” see the discussion of
this term under “executive” in § 541.103,
See also the discussion under “adminis.
trative” in § 541.206.

(b) The “primary duty" of an em.
ployee employed as a teacher must be
that of activity In the field of teaching,
Mere certification by the State, or em-
ployment In a school will not suffice to
qualify an individual for exemption
within the scope of § 541.3(a)(3) If the
individual is not in fact both employed
and engaged as a teacher (sce § 541302
(g)(2)). The words “primary duty”
have the effect of placing major em-
phasis on the character of the employee's
job as & whole. Therefore, employment
and engagement fn the activity of im-
parting knowledge as a primary duly
shall be determinative with respect to
employment within the meaning of the
exemption as “teacher” in conjunction
with the other requirements of § 541.3.

19. In § 541.307 & new paragraph (¢
is added to read as follows:

§ 541.307 Essential part of and neces
sarily incident to.
. . .

(c) Section 541.3(d) takes into con-
sideration the fact that there are teach-
ing employees whose work necessarily in-
volves some of the actual routine duties

and physical tasks also performed bf
nonexempt employees. For example, &
teacher may conduct his pupils on & field

trip related to the classroom work of i
pupils and in connection with the field
trip engage in activities such as drivin
# school bus and monitoring the behs
of his pupils in public restaurani
These duties are an esstential part of and
necessarily incident to his job as teacher-
However, driving & school bus each &
at the beginning and end of the schod
day to pick up and deliver pupils would
not be exempt type work.

20. Section 541.311 is revised to read
as follows:
§ 541.311

quired.

(a) Except as otherwise noted in pd x»
graphs (b) and (¢) of this section, com-

on & salary or fee basis n{‘
rate of not less than $115 per week (€%

Amount of salary or fecs re
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clusive of board, lodging, or other facili-
ties) is required for exemption as a “pro-
fessional” employee. An employee will
meet the requirement if he is pald a bi-
weekly salary of $230, a semimonthly
salary of $249.17, or & monthly salary of
$458.33,

(b) In Puerto Rico, the Virgin Islands,
and American Samoa, the required salary
is §93 per week.

(¢) The payment of the compensation
specified in paragraph (a) or (b) of this
section is not & requisite for exemption
in the case of employees exempted from
this requirement by the proviso to § 541.3
(e), as explained in § 541.314.

(d) The payment of the required
salary must be exclusive of board, lodg-
ing, or other facilities; that is, free and
clear., On the other hand, the regula-
tions in Subpart A of this part do not
prohibit the sale of such facilities to pro-
fessional employees on a cash basis if
they are negotiated in the same manner
as similar transactions with other per-
sons.

21. In §541313 paragraphs (¢) and
(d) are revised to read as follows:

§ 511313 Fee basis,

(¢) The adequacy of a fee payment—
whether it amounts to payment at a rate
of not less than $115 per week to a pro-
fessional employee (or at a rate of not
less than $100 per week to an adminis-
trative employee) —can ordinarily be de-
termined only after the time worked on
the job has been determined. In deter-
mining whether payment is at the rate
specified in the regulations in Subpart A
of this part the amount paid to the em-
ployee will be tested by reference to a
standard workweek of 40 hours. Thus
compliance will be tested in each case of
& fee payment by determining whether
the payment is at a rate which would
amount to at least $115 per week to a
professional employee (or at a rate of
not less than $100 per week to an ad-
ministrative employee) if 40 hours were
worked.

(d) The following examples will {llus-
trate the principle stated above:

(1) A singer recelves $25 for a song on
a 15-minute program (no rehearsal time
s Involved). Obviously the requirement
will be met since the employee would
earn $115 at this rate of pay in far less
than 40 hours,

(2) An artist is paid $60 for a picture.
Upon completion of the assignment, it is
determined that the artist worked 20
hours, Since earnings at this rate would
vield the artist $120 if 40 hours were
worked, the requirement Is met.

(3) An illustrator Is assigned the {llus-
f‘x'f‘ntion of a pamphlet at a fee of $120.
When the job is completed, 1t Is deter-
mined that the employee worked 60
hours. If he worked 40 hours at this
rate, the employee would have earned
only $80. The fee payment of $120 for
work which required 60 hours to com-
viete therefore does not meéet the re-
Quirement of payment at a rate of $115
}{?r week and the employee must be con-
»'zdered nonexempt, It follows that if in
the performance of this assignment the
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Mustrator worked In excess of 40 hours
in any week, overtime rates must be paid.
Whether or not he worked in excess of
40 hours in any week, records for such
an employee would have to be kept in
accordance with the regulations covering
records for nonexempt employees (Part
516 of this chapter),

22, Sections 541.314 and 541.315 are re-
vised to read as follows:

§ 541.314 Exception for physicians,

Iawyers, and teachers,

(a) A holder of a valid license or cer-
tificate permitting the practice of law
or medicine or any of their branches,
who Is actually engaged in practicing the
profession, or & holder of the requisite
academic degree for the general practice
of medicine who is engaged in an intern-
ship or resident program pursuant to the
practice of his profession, or an employee
employed and engaged as a teacher in
the activity of imparting knowledge, is
excepted from the salary or fee require-
ment. Thisexception applies only to the
traditional professions of law, medicine,
and teaching and not to employees in
related professions which merely serve
these professions.

(b) In the case of medicine:

(1) The exception applies to physi-
clans and other practitioners lcensed
and practicing in the field of medical
science and healing or any of the medical
specialties practiced by physicians or
practitioners. The term physicians means
medical doctors including general prac-
titioners and specialists, and osteopathic
physicians (doctors of osteopathy).
Other practitioners in the field of med-
ical science and healing may include
podiatrists (sometimes called chiropo-
dists), dentists (doctors of dental medi-
cine), optometrists (doctors of optom-
etry or bachelors of science in
optometry) .

(2) Physicians and other practitioners
included in subparagraph (1), of this
paragraph, whether or not licensed to
practice prior to commencement of an
internship or resident program, are ex-
cepted from the salary or fee require-
ment during their internship or resident
program, where such a training program
is entered upon after the earning of the
appropriate degree required for the gen-
eral practice of thelr profession.

(¢) In the case of medical occupations,
the exception from the salary or fee
requirement does not apply to pharma-
cists, nurses, therapists, technologists,
sanitarians, dietitians, social workers,
psychologists, psychometrists, or other
professions which service the medical
profession.

§ 541.315 Special proviso for high sal-
aried professional employees.

The definition of “professional” con-
tains a special proviso for employees who
are compensated on a salary or fee basis
(exclusive of board, lodging, or other
facilities) at a rate of at least $150 per
week. Under thls proviso, the require-
ments for exemption in §541.3 (a)
through (c) will be deemed to be met by
an employee who receives the higher
salary or fees and whose primary duty
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consists of the performance of work re-
quiring knowledge of an advanced type
in a fleld of science or learning, or work
as a teacher in the activity of imparting
knowledge, which includes work requir-
ing the consistent exercise of discretion
and judgment, or consists of the per-
formance of work requiring Invention,
imagination, or talent in a recognized
field of artistic endeavor. Thus, the ex-
emption will apply to highly paid em-
ployees employed either in one of the
“learned” professions or in an “artistic"
profession and doing primarily profes-
sional work. If an employee qualifies for
exemption under this proviso, It Is not
necessary to test his qualifications in de-
tail under § 541.3 (a) through (c).

23. Paragraph (b) of § 541.602 is re-
vised to read as follows:

§ 541.602 Special proviso concerning
executive and administrative employ-
ecs in multistore retailing operations.

(b) With respect to execute or ad-
ministrative employees stationed in the
main store of a multistore retailing op-
eration who engage In activities (other
than central office functions) which re-
late to the operations of the main store,
and also to the operations of one or more
physically separated units, such as
branch stores, of the same retalling op-
eration, the Divisions will, as an enforce-
ment policy, assert no disqualification of
such an employee for the section 13(a)
(1) exemption by reason of nonexempt
activities if the employee devotes less
than 40 percent of his t!me to such non-
exempt activitics. This enforcement
policy would apply, for example, in the
case of a buyer who works in the main
store of a multistore retailing operation
and who not only manages the millinery
department in the main store, but is also
responsible for buying some or all of the
merchandise sold In the millinery de-
partments of the branch stores.

[FR. Doc, 67-0035; Filed, May 20, 1087;
8:61 am.]

Title 31—MONEY AND
FINANCE: TREASURY

Chapter V—Office of Foreign Assels
Control, Department of the Treasury

PART 500—FOREIGN ASSETS
CONTROL REGULATIONS

Importation of and Dealing in
Certain Merchandise

Item 108 of the Appendix to § 500.204
Is being amended to publish the stand-
ing policy of the Office of Foreign Assets
Control of licensing the importation of
publications and films which are bona
fide gifts, This item Is nlso being
amended to delete the requirement that
publications be imported directly from
mainland China, North Korea or North
Viet Nam. Licenses are issued in appro-
priate cases whether the import is direct
from those areas or through a third
country.
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